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Justi ") 17 Kathy Bozsk

Al February 13, 2009 Sy
Robert L. Beche, Esq. Dazniel G. Vincelette, Esqg.
The Law Office of Robert L. Beebe, LLC Daniel G. Vinceletie, PC
514 Vischers Ferry Road 21 Everett Road Extension
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Stephen J. Grifferty, Bsq. William ¥. Ryan, Jr., Esq.
Tobin and Griiferty, P.C. Tebner, Ryan & Keniry, L.L.P.
One Executive Centre Drive 18 Corporate Woods Boulevard
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Herbert J. Cully, Esq.
Onsida County Attorney
200 Park Avenne

Utica, NY 13501

Re:  Presbyterian Homes, et al v. Town of New Hartford, et al

Index No.: CA2007-001936
RJI No.: 32-07-0807

Enclosed herewith please find Decision, Order and Judgment in the above-referenced mater.

Mr. Vincelette is directed to contact Chambers to arrange for pick up and filing of the
underlying documentation upon receipt of the original Decision, Order and Judgment.
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At a Term of the Supreme Court of the Stats
of New York, held in and for the County of
Oneida at the Onecida County Courthouse,
Rome, New York on February 13, 2009.

STATE OF NEW YORK
SUPREME COURT COUNTY OF ONEIDA
In the Matter of the Application of
PRESBYTERIAN HOMES FOUNDATION, INC,, and
PRESWICK GLEN, INC,, DECISION, ORDER
AND JUDGMENT
Petitioners,

Index No.: CA2007-001936

V3.

RJI No.: 32-07-0807

PAUL E. SMITH, Appointed Assessor of the

Town of New Hartford, THE TOWN OF NEW
HARTFORD, THE NEW HARTFORD CENTRAL
SCHOOL DISTRICT and ONEIDA COUNTY,

Respondents.

APPEARANCES: THE LAW OFFICE OF ROBERT L. BEEBE, LLC
By: Robert L. Beebe, Esq.
Attorney for Petitioners

TOBIN AND GRIFFERTY, PC.
By: Stephen J. Grifferty, Esq.
Attorneys for Petitioners

DANIEL G. VINCELETTE, PC
By: Daniel G. Vinceletts, Esq.
Attorney for Respondent Town of New Hartford

TABNER, RYAN & KENIRY, LLP
By. Willism F. Ryan, Jr., Esq.
Attomneys for Respondent New Hartford Central School District
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SAMUEL D. HESTER, J.

DECISION, ORDER AND JUDGMENT

Petitioners have filed a petition pursuant to article 7 of the Real Property Tax Law for a
determination that two parcels of real estate are exempt fom real property taxation. Before the court
is a motion for summary judgment dated Angust 29, 2008 by respondent Town of New Hartford to
dismiss the petition. Respondent New Hartford Central School District has joined that motion.
Petitioners have filed a notice of cross motion dated November 7, 2008 by which they seck summary
judgment that the two parcels be determined to be cxempt from real propesty taxation.

In support of the motion by respondents, the court has considered the notice of motion dated
August 29, 2008; the affidavit of Pau! E. Smith sworn to on August 20, 2008 accompanisd by a
number of exhibifs, including the petition; and the affidavit of William F. Ryan, Jr., Esq. swomn to
on November 3, 2008. In opposition to fhe motion of respondents and in support of the cross motion
of petitioners, the court has considered the notice of cross motion dated November 4, 2008; the
affirmation of Robert L. Beebe, Esq. dated November 4, 2008 with exhibits annexed thereto; the
affirmstion of Stephben J. Grifferty, Esq. dated November 4, 2008 with exhibits annexed thersto; and
the affidavit of Raymond 1. Gamrett swom to on November 4, 2008. In opposition to the cross
motion of petitioners, the court has considered the affirmation of Daniel G. Vincelette, Esq. dated
November 8, 2008 with exhibits annexed thereto; the reply affidavit of Paul E. Smith swom to on

November 7, 2008; and the affidavit of William F. Ryan, Jr., Esq. swomn to on November 12, 2008.
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Orzl argument was condncted on November 13, 2008.

Petitioner Presbyterian Homes Foundstion, Inc. is the owner of the parcels of real property
in issue and it has leased the parcels to petitioner Preswick Glen, Inc. (Preswick Glen) pursuant to
2 long term lease. In 2004 Preswick Glen filed a Retirement Community Offering Plan with the
State of New York pursuant to which it planned to construct a refirement community consisting of
84 apartments and 28 cottages. The offering plen was subsequently amended several times with the
last amendment being a plan for the subject property for construction of 84 epariments and 40
cottages, along with appropriate common sreas. In June 2006 z building permit was issued to
petitioners by the Town of New Hartford and construction of the project proceeded. As of the
taxable status date of the present proceeding, March 1, 2007, construction wﬁs partially completed.
According to one of the offering plans filed by Preswick Glen, the completion of the project was
projected for fail 2007. As of November 16, 2006, 91 of the 124 units were under contract.
Cormrespondence from the Internal Revenne Service in 2007 indicates that Preswick Glen had been
granied tax exempt status pursuant to Intsmal Revenue Code § 501 (c) (3). For the t=xable years
immediately prior to March 1, 2007, the property in issue had been vacant land and had been
indicated on the tax rolls of the Town of New Hartford as being fax exempt.

On March 24, 2004, petitioners entersd into a Municipal Services Agreement with the Town
of New Hartford regarding the proposed project. The agreement anknnwlndgﬁt‘nﬁtfne purpose of
the proposed project of petitioners is to construct and operate housing for the elderly and states that
petitioners and “the Taxing Authorities have sgreed to resolve the issue of Preswick Glen’s

entitlement to a real property tax exemption by entering info an agreement to make payment for the
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municipal services to be received.” The agreement sets forth a schedule of payments by petitioners
for muznicipal services provided by the Town of New Hartford and other taxing enties. The

agreement also provided that

“The partics hereto agres that the Property shall be recognized as tax-exempt
under Section 420-a ofthe Real Property Tax Law and that the Assessor shall
place the Property on the tax-exempt rolls for the Taxing Authorities. No
portion or parcel of the Property shall be placed on the Tax rolls so long as
the jollowing conditions are met:

() Payments required pursuant io this Agreement are current;

(ii) Preswick Glen, Inc. is in compliance with the terms and conditions of
this Agreement;

(iii) There is no change in the not-for-profit charitsble stafus of Preswick
Glen, Inc. or Presbyterian Homes Foundation, Inc.;

(iv) Preswick Glen, Inc. remains = not-for-profit Organization;

(v) TheProperty is used exclusively for carrying out therson one or more
exempt purposes undar Section 420-a of the Real Property Tax law.
It is hereby acknowledged and agreed that Preswick Glen, Inc.’s
cumrent planned use of the Property constitutes exempt uses under
Section 420-a of the Rez] Property Tax Law.

(vi) That Presbyterian Homes Foundation, Inc. and Preswick Glen, Inc.
continue to be recogmized as charitable organizations under Section
501(c)(3) of the Internal Revenue Code, that the operation of the
housing project will be in conformance with Internal Revenue Service
revenue ruling 79-18, that Prashyterian Homes Foundation, Inc. and
its affiliates continue to provide on a non-profit, cheritable besis 2
coniinuum of care of services to the elderly of the Town of New
Hartford and Couniy of Oneidz, and that they otherwise will continue
to provide charitable services to individuals in need of such services;

(vii) ThatPreswick Glen, Inc. otherwise meets the requirements of Section
420-2 of the Real Property Tax Law; and

(viil) Preswick Glen, Inc. opersi=s the housing project in substamiis]

¥




compliance with the Offering Plan submitied by Preswick Glen, Inc.
to the Attorney General of the State of New York on December 23,
2003.”

On February 22, 2007 petitioners filed applications with the Town of New Hartford seeking
an exemption of the subject property from real property taxation pursuant to Real Property Tax Law
§ 420-a. The application states that the purpose of the construction is to “maintain and operate the
housing facilities for use and occupancy by aged persons” and is designed to provide 2 “combinstion
of physical, emotional, recreational, social, religious and similar needs of aged persons.” In Aprif
2007 the assessor of the Town of New Hartford advised the petitioners that the applications for
exemption pursuant to Real Properiy Tax Law § 420-g had been denied. ~ The letter of denial
incinded the following:

“According to Preswick Glen’s documents, the subject property was to be

opened as 2 senior housing facility by Fall 2007. The documents also

indicate that residency at Preswick Glen is limited to residents over the age

of 60 who can afford the Entrance Fees and Monthly Charges. Thereisno

indication that the subject property will provide housing or services to 2

large percentage of residents who cannot otherwise afford such services,

nor is there an actal policy in piace that provides a large percentase of

indigent residents with subsidies or essistance.”
Subsequently, the assessor for the Town of New Hartford changed the combined assessed valuation
ofthe two subject parcels from $139,700.00 to $8,372,200.00. Petitioners filed grievance forms with
the Town of New Hartford Board of Assessment Review, and the Board conducted a hearing on
May 22, 2007. The Board of Assessment Review issued a determination denying the exemption.
On July 31, 2007, petitioners served a notice of petition and petition upon the Town of New Hartford
secking judicial review pursuant to erticle 7 of the Real Property Tax Law of the denial of the

exsmption. The petition does not contest the amount of the assessment but asserts that the property
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is exempt from real property taxation pursuant to Real Property Tax Law § 420-a.

The standard applicable to a motion for summary judgment is that the party bringing the

motion must make a prima facic showing that it is entitled o judgment as a matter of law based upon

evidence, in admissible form, which demonstraies the absence of = material question of fact Once
the proponent has made such a showing, the burden shifis to the other party who must producs
evidentiary proof in admissible form sufficient to establish material issues of fact for the trier. (See
Zuckerman v City of New York, 49 N'Y2d 557 [1980].)

In the present case, respondents in support of the motion for summary judgment raly in large
part on the offering plan of petitioner Preswick Glen which was filed with the State of New York
as part of the development of the subject property. The latest version of the offerg plan indicates
that the project consists of 84 apartments and 40 cottages and residency is limited to residents over
60 years of age. An applicant for residency must complete a confidential data form which includes
information about his or her financial assets and physical status. The successful applicant must pay
what is termed an “entrance fee” which varies sccording to eligibility for a refund and the length of
occupancy. The offering plan, 2s amended, indicates that the range of the “enfrance fee” required
for occupancy is from $56,958.00 for 2 o= bedroom umnit, with o refind option, to $265,000.00 for
& two bedroom, two bath unit, with a more liberzl refund option. The application form which is part
of the offering plan states that the prospective resident shall havs assets and income that will be
sufficient under foresecable circimstances to pay the financial obligation of the prospective resident
under the agreement and fo mest ordinary Iiving expenses of the prospective resident. The

“Residency Agreement” atiached to the offering plan provides that it may be termmated if the
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resident fails to meet his or her obligations under the agreement including defanlting in the payment
of rent, the declaration by the resident that he or she is bankrupt, or if the resident makes an
assignment for the benefit of creditors. Such agreement further provides that in the event of such
defanit, the resident is subject to a proceeding for eviction pursuant to article 7 of the Real Property
Actions and Proceedings Law. In addition to the entrance fes, the offering plan, as amendad,
provides that residents are required to pay a monthly service fes which ranges from $2,050.00 to
$2,394.00 per month. The documents refer to 2 “financis] security policy,” the purpose of which is
purported to provide security for residents unable to afford to reside at Preswick Glen. The “policy™
refers io an “elder fund.” As of the taxable status date of March 1, 2007, the fund consisted of the
sum of $1,000.00. Respondents contend that the fimd and the “financial securiiy policy” provide
imsufficient guidelines and lack availability of significant funds to support a claim that it forms the
basis for 2 determination that the project of petitioners serves a charitable purpose, which is
necessary for an sxemption under Real Property Tax Law § 420-2.

In responss, petitioners state that the assessing unit Town of New Hartford has the burden
of proving that an existing exemption should be removed and that the respondents have failed to
sustain the burden because they have not shown a change in the basis for granting of the exemption,
citing Matter of New York Botanical Garden v Assessors of Town of Washington (55 NY2d 328
[1982]). Petitioners contend that in 2004 the 2ssessing authority entered into an agreement which
recogmzed that the property in issue was entitled to an exemption and that nothing hes chaneed since
that time to justify the assessing authority removing or canceling the tax exemption. The basis for

the confention of petitioners is that they relied upon the initial defermination to exempt the property

-



and the only thing that changed as of the taxsbie sistus date of March 1, 2007 was the
commencement of construction and that the nature of the construction is consistent with the plan of
development which was originally submitted to the assessing authority.

In order for the property to be entitled to an exemption pursuant to Real Property Tax Law
§ 420-a, the owner must be organized exclusivﬂy or primarily for a charitable purpose and the land
in issue must be used primarily for a charitsble purposs. (See Mohonk Trust v Board of Assessors
of Town of Gardiner, 47 NY2d 476 [19759].) When the proposed use of the property is to provide
housing a critical factor in determining tax exsmption is “whether the provider subsidizes therentals
or charges less than fair market rental rates (see Marter of TAP, Inc. v Dimitriadis, 45 AD3d 947,
948 [3d Dept 2008] (citations omitted).” In situations where property is being used to provide
housing to elderly persons at market rates, it has been said fo be well settled that “raal. property ...
being used as a retirement community for ‘middle income’ elderly does not qualify for 2 tax
exemption under [RPTL] 420-2” (Matter of Quail Summit, Inc. v Town of Canmwdazgm, 35 AD3d
1295 [4® Dept 2008], citing Matter of Greer Woodycrest Children's Servs. v. Fountain, TANY2d

749, 751). In the present case, respondeni= have satisfied their burden by establishing that as 2

- mafter of law the property in question is not being used exclusively for charitable purposes. The

documentation of the petitioners which describes and controls the use of the property in issue fails
to show that the property will be used as housing for low income or disadvantaged persons. It also
contains no indication that the property is expscted 10 be used to provide housing to clderly persons
&t below market rates.

With regard to the requirement set forth in Masner of New Yori Botanical Garden v Assessors
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